United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 11,676 

brief fob appellant and joint appendix 


United States (Court of Appeals 

Fob the District of Columbia Circuit 



United States of America, Appellee. 


Appeal from the United Stat&sDisfzxctUtmrt cr A:pcz\ 
for the District of Columbia f cr tbo 

District of Cs/cnbis Cirzuii 



CLERK 


Miller W. Marshall 
1424 K Street, N. W. 
Washington, D. C. 
Attorney for Appellants 


Wilson - Epes Printing Co. - RE 7-6003 - Washington 1. D. C. 





No. 11,676 

STATEMENT OF QUESTIONS PRESENTED 


1. Is a person using the grassy area between the steps 
of the Jefferson Memorial and the retaining wall a tres¬ 
passer? 

2. Is the United States immune from liability for in¬ 
juries caused by a dangerous condition at the Jefferson 
Memorial when such condition had been long known by 
the responsible representative of the United States, and 
no action had been taken to remedy the condition or to 
warn the persons invited to use the area, of such condi¬ 
tion? 

3. Assuming, arguendo, that appellant had selected an 
improper method of reaching the park area of the Jeffer¬ 
son Memorial, does such method of entry* make him a 
continuing trespasser when he reaches the park space or 
area to which the public had been invited, on which a 
defective condition or trap existed, and where an injury 
occurred? 

4. Was the District Court justified in dismissing the 
complaint after plaintiff’s opening statement where the 
court could have drawn inferences favorable to plaintiff 
that would have required a decision based on the evi¬ 
dence in the case? 
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for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellants (plaintiffs below) brought suit under the 
Federal Tort Claims Act, Title 28, U.S.C.A., Section 2671 
et seq., on October 17, 1950 (R. 2A) for an injury that 
occurred April 17,1950. The complaint was duly answered 
(R. 4, 5A) and the case was called to trial in the United 
States District Court for the District of Columbia on Oc¬ 
tober 31, 1952, jurisdiction resting upon Title 28, U.S. 
C.A., Section 2671 et seq. (62 Stat. 982; 63 Stat. 106) and 
Title 28, U.S.C.A., 1346 (62 Stat. 933; 63 Stat. 62; 63 
Stat. 101). Following plaintiffs’ opening statement, the 
District Court dismissed the Complaint (R. 19A), and a 
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written order dismissing the Complaint was filed on No¬ 
vember 14, 1952 (E. 6, 7A). Notice of Appeal was filed 
on December 12, 1952 (R. 7A). 

The jurisdiction of this Court rests upon the statutes 
above referred to, and upon the provisions of the District 
of Columbia Code, Title 17, Section 101 (27 Stat. 435; 31 
Stat. 1225; 41 Stat. 1312). 

STATEMENT OF CASE 

Appellants, husband and wife, sued under the Federal 
Tort Claims Act, Title 28 U.S.C.A., Sections 2671 et seq. 
for injuries received by appellant Alexander Firfer due 
to the negligence of appellee in allowing the grounds sur¬ 
rounding the Jefferson Memorial to be in a dangerous 
condition. Appellant Amy Firfer sued for loss of the 
services, society and consortium of her husband. 

The pertinent facts which appellants offered to prove 
at the trial are: 

On April 7, 1950 (R. 3A) appellants were escorting 
their young cousin around the tidal basin in order to view 
the famous Japanese cherry blossoms (R. 13A). This 
was during the “Cherry Blossom Festival” (R. 13A). Hav¬ 
ing viewed the cherry blossoms, the party then proceeded 
to the adjoining Jefferson Memorial (R. 13A), which con¬ 
tains a large, lighted statue of Thomas Jefferson. The 
party went up the front steps of the rotunda (R. 14A) 
and inspected the statue and interior of the Memorial. 
The structure consists of a dome, or cupola, supported 
by large marble columns, with four openings approxi¬ 
mately 24 feet wide between the columns (R. 13A; PI. 
Ex. 3). The party passed through one of these openings 
and walked down the steps, the vertical distance or riser 
between each being about 24 inches (so-called stylobate 
steps), to the grassy plot that surrounds the Jefferson 
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^Memorial (R. 13, 14A). This plot is approximately 35 
feet in width (PL Ex. 3). It is a part of the Jefferson 
Memorial designed for the nse and benefit of the public 
'and to which the public is invited (R. 17, 18A). There 
were no indicia of any nature that the area was not open 
to the public or that its use might be dangerous. In point 
of fact, this area was and still is in frequent use by the 
public, as is well known to appellee, its servants, officers 
and agents. The plot is surrounded by a retaining wall 
12 feet high which separates it from the other surrounding 
grounds of the Memorial. 

Appellants proceeded across this grassy space, thinking 
that there would be another exit from the Memorial that 
would be closer to their automobile (R. 14, 15A), but, 
finding none, procedeed through this grassy park area 
towards the front of the building (R. 15, 16A), intending 
to descend by way of the stairway facing the tidal basin 
(R. 15A). It should be noted that appellants made no 
actual attempt to leave the grounds of the Memorial by 
any means other than the front entrance, the way that 
they had come. True, they looked for an exit at the rear 
but, discovering no exit, they then walked in the direction 
of the front entrance. 

At several points in this park or grassy plot, there exist¬ 
ed deep holes (R. 16, 17A; PL Ex. 4, 5, 6, 7, 8), pre¬ 
sumably caused by settlement of the building (R. 16A). 
The responsible agents or officials of the United States 
had been long aware that these holes existed, but had not 
caused them to be filled or warned of their existence 
through the guards, by signs or by closing off the area 
to the public through the use of barricades or otherwise 
(R. 16A; Pl. Ex. 4, 5, 6, 7, & 8). Appellant Alexander 
Firfer stepped into one of these holes, breaking his ankle 
and bones in his foot, and severely injuring his leg. Five 
“Keep Off” signs have now been added to this grassy 
plot. 
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The present suit was instituted on October 17, 1950 
(R. 2A). On October 31, 1952, after an opening statement 
on behalf of plaintiffs (appellants), an oral motion for a 
directed verdict was made on behalf of the United States 
(R. 19A). The motion was granted by the trial Judge in 
the following words: 

“The Court thinks it is necessary to hold that the 
opening statement indicates that the plaintiff was a 
licensee when he entered upon the structure and 
that he became a trespasser when he attempted to 
leave the premises at a place not provided for that 
purpose. 

“I think defendant’s motion must necessarily be 
granted and the complaint dismissed. 

“Counsel for the defendant will prepare the ap¬ 
propriate papers.” (R. 19A) 

A written order dismissing the complaint was filed on 
November 13, 1952 (R. 6, 7A). 

STATUTE INVOLVED 

This suit involves the Federal Tort Claims Act, 1948, 
as amended in 1949, 28 U.S.C.A. 2671 et seq., more par¬ 
ticularly 28 U.S.C.A. 2674 (62 Stat. 983): 

“2674. Liability of United States. 

The United States shall be liable, respecting the pro¬ 
visions of this title relating to tort claims, in the 
same manner and to the same extent as a private 
individual under like circumstances, but shall not be 
liable for interest prior to judgment or for punitive 
damages. 

If, however, in any case wherein death was caused, 
the law of the place where the act or omission com¬ 
plained of occurred provides, or has been construed 
to provide, for damages only punitive in nature, the 
United States shall be liable for actual or compensa- 
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tory damages, measured by the pecuniary injuries re¬ 
sulting from such death to the persons respectively, 
for whose benefit the action was brought, in lieu 
thereof.” 

SUMMARY OF ARGUMENT 

I 

The decision of the court below was grounded upon 
the mistaken assumption that appellant Alexander Firfer 
was a trespasser at the place where he was injured. 
Appellants contend that the grassy park area where he 
was injured was a place where he had a right to be. 
Hynes v. N. 7. Central R. Co., 231 N. Y. 229, 131 N.E. 
898. Even if appellant had at one time left the part of 
the Jefferson Memorial to which he was invited, at the 
time he was injured he was in a proper place that ap¬ 
pellee knew or should have known was in frequent use 
by members of the public. Chapman v. Coales, 73 U.S. 
App. D. C. 270; Miller v. City of Philadelphia, 25 A (2d) 
185. Actually, appellants were licensees at the place the 
injury occurred. Restatement of Torts, §345. 

n 

The United States owed the appellants the duty of keep¬ 
ing its premises in a reasonably safe condition, since it 
knew or should have known that appellants and others 
similarly situated were using the facilities in question. 
Trimble v. New York, 32 N.Y.S. (2d) 605; Brown v. United 
States, 99 F. Supp. 685. 

If the United States chose not to maintain its park in 
a safe condition, it should have in some manner warned 
appellants of the danger that existed. Claypocl v. United 
Stales, 98 F. Supp. 702; Gleason v. Acadamy of the Holy 
Cross, 83 U.S. App. D.C. 253. 
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m 

The District Court should have heard and considered 
evidence instead of drawing all factual inferences un- 
# favorably to appellants. Had the doubts been resolved in 
appellants ’ favor, as should have been done, the court 
could not have dismissed the case immediately after the 
opening statement. Best v. District of Columbia, 291 
U.S. 411. 


ARGUMENT 
Preliminary Statement 

This case turns upon the status of appellant Alexander 
Firfer at the place where the injury occurred, the measure 
of duty appellee owed appellants, and the propriety of 
the action of the lower court in dismissing the complaint 
immediately after appellant’s opening statement. 

Appellee prevailed below in its contention that the com¬ 
plaint and opening statement did not state a claim upon 
which relief could be granted, regardless of whether or 
not appellants could prove the allegations of their com¬ 
plaint; more specifically, the court ruled that appellant 
Alexander Firfer “became a trespasser when he at¬ 
tempted to leave the premises at a place not provided for 
that purpose.” Appellant’s contention is that this conclu¬ 
sion is inapposite since it disregards the critical fact that 
the area in which the injury occurred was a place to 
which the public had been invited and where appellant 
had a right to be, regardless of his method of entry upon 
it. For that reason, it cannot be said that appellant was 
a “trespasser” in regard to this area, nor can it properly 
be said that appellant was a trespasser on the “stylobate 
steps.” 

Further, the court below should not have determined 
that appellant was a trespasser without hearing and con- 
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sidering evidence necessary to establish appellant’s legal 
status, whether trespasser/ licensee or invitee, at the 
place where the injury occurred. There was nothing be¬ 
fore the court to indicate which portions of the Jefferson 
Memorial the public is invited to visit and from which 
portions (if any) the public is excluded. 

I 

Plaintiff Was Not a “Trespasser” at the Place Where the 

Injury Occurred. 

The decision of the court below was grounded upon a 
misapprehension concerning appellant Alexander Firfer’s 
status at the place where he was injured. The relevant 
language 1 indicates that the court did not take into con¬ 
sideration the crucial fact that when appellant was in¬ 
jured, he was traversing an area where he had a right 
to be and to which the public had been invited. Assuming, 
arguendo, that when appellant descended the “stylobate” 
steps (E. 14A; PI. Ex. 3) he was doing an improper thing, 
did such conduct (absent any unlawful purpose) take away 
or vitiate his normal rights once he reached a place to 
which he and other members of the public had been in¬ 
vited? Or, (again absent any lawful purpose) did his 
motive in walking upon the grassy plot surrounding the 
Jefferson Memorial affect his right, as a member of the 
general public, to do so? 

We do not think so, nor did the Court of Appeals of 
New York in the case of Hynes v. N.Y. Central R. Co., 
231 N. Y. 229, 131 N.E. 898, 17 A.L.R. 803 (1921). There, 
a boy swimming in a river had climbed to a springboard 
affixed to defendant company’s bulkhead, in the course 


1 “The Court thinks it is necessary to hold that the opening 
statement indicates that the plaintiff was a licensee when he en¬ 
tered upon the structure and that he became a trespasser when he 
attempted to leave the premises at a place not provided for that 
purpose." 
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of which activity he had trespassed on defendants land. 
While standing on the springboard which extended over 
a navigable river, the boy was killed by the fall of 
certain wires that were negligently maintained by de¬ 
fendant. The Court, speaking through Cardozo, J., held 
that this trespasser-swimmer was not a trespasser at the 
moment he was struck by the wires because, although he 
was standing on a board attached to defendant’s land, he 
was over public waters, where he had a right to be: 

“There will hardly be denial that a cause of action 
would have arisen if the wires had fallen on an aero¬ 
plane proceeding above the river, though the location 
of the impact could be identified as the space above 
the springboard. The most that the defendant can 
fairly ask is exemption from liability where the use 
of the fixture is itself the efficient peril. That would 
be the situation, for example, if the weight of the 
boy upon the board had caused it to break and thereby 
throw him into the river. There is no such causal 
connection here between his position and his injuries.” 
(P. 806 of 17 A.L.R.; italics added.) 2 

Surely appellant Alexander Firfer’s position is less 
anomalous than that of the swimmer in the Hynes case, 
for any trespass that may have been committed by Firfer 
was completed when he left the “stylobate” steps on the 
marble structure itself and began to walk in the grassy 
area commonly in use by the public, and to which the 
public had been invited, while the swimmer was undeniably 
on a board attached to defendant’s real estate. 

Similar to the law applied to the Hynes case is the law 
in regard to one who leaves a place where he has a right 
to be on some personal errand and later returns to such 
place. It has been held that one does not lose his status, 
so long as he returns for a proper purpose. Chwpnum v. 
Coates , 73 U.S. App. D. C. 270, 119 F (2d) 441 (1941). 


2 Although this case involved a minor, it is worthy of note that 
the Court itself made no particular point of the fact. 
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There a track driver had brought a track into premises 
leased by his employer. He went away on a personal 
errand, returned, and was killed due to the negligence of 
the landowner’s agents. The main contention of defendant 
was that the track driver lost his status as a business 
invitee when he left the premises- and was a trespasser, or, 
at most, a licensee, at the time of the injury. The Court 
disposed of this notion in the following language: 

“The fact that the helper had left the garage to go 
across the alley to procure a soft drink and returned 
again to the garage, did not make him a trespasser 
or mere licensee.” (P. 271 of 73 U.S. App. D.C.) 

The status of persons using a public park is well-defined 
in Miller v. City of Philadelphia, 345 Pa. 1, 25 A (2d) 185 
(S.Ct. Pa., 1942). In describing the legal relationship 
between the city and the user of the park, the Court said: 

“The minor plaintiff was not a trespasser nor a mem¬ 
ber of the class described as invitees or business visi¬ 
tors, but a licensee to whom the defendant owed a 
duty defined in Section 342 of the Restatement of 
Torts: 

‘A possessor of land is subject to liability for 
bodily harm caused to gratuitous licensees by a 
natural or artificial condition thereon if, but only 
if, he 

4 (a) knows of the condition and realizes that 
it involves an unnreasonable risk to them' 
and has reason to believe that they will not 
discover the condition or realize the risk, and 
4 (b) invites or permits them to enter or re¬ 
main upon the land, without exercising rea¬ 
sonable care 

4 (i) to make the condition reasonably 
safe, or 

4 (ii) to warn them of the condition and 
the risk involved therein.’ 

There is no evidence that defendant knew or 
should have known of the loose or dangerous 
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condition of the stone, upon which plaintiff 
slipped, prior to the day of the accident; de¬ 
fendant therefore cannot be charged with lia¬ 
bility for negligence . . .” [Pp. 189-190 of 
25 A(2d)] 

It is of interest that plaintiff in the Miller case failed 
to recover for the same reason as plaintiff in the Lem 
case {infra, pp. 16, 17), the failure to prove the landown¬ 
er’s knowledge of the dangerous condition. In his opening 
statement in the lower court, counsel for appellants stated 
that he would prove that the United States, through its 
authorized agents and officials, had knowledge of the 
dangerous condition that caused appellant Alexander Fir- 
fer’s injury (R. 16A). 

The case at bar is properly distinguishable from such 
cases as Jones v. Bland, 182 N.C. 70, 180 S.E. 344 (1921), 
where plaintiff entered defendant’s hotel to engage in an 
illegal gambling game. Appellants were present on the 
grounds of the Jefferson Memorial for a lawful purpose. 
Likewise, it is distinguishable from such cases as Nimetz 
v. Shell OH Co., 74 F.Supp. 1 (D.C.D.C., 1947) and Amblo 
v. Vermont Ass’n Petroleum Corp ., 101 Vt. 448, 144 A. 
460 (S. Ct. Vt., 1929), since both of these cases deal with 
trespassers who entered the commercial premises of gaso¬ 
line stations at night for their own purposes. Here ap¬ 
pellant, as a member of the public, was entitled to visit 
the Jefferson Memorial and its grounds, so long as he 
did so in an orderly fashion. Even assuming that he 
was guilty of some impropriety in entering the grassy 
park area from the “stylobate” steps, still he should not 
be classified as a trespasser once he left those steps. 
This is particularly true in the absence of any signs or 
other indicia that the area is not open to the public. 

We do not wish to burden the Court with a detailed 
history of these events, but certain of the facts herein 
that were not included in the opening statement should be 



recited here in order to give this Court a dear picture of ' 
the error committed by the court below in holding that 
appellant Alexander Firfer was a “trespasser.”' 

t 

Alexander Firfer entered upon the “stylobate” steps 
which circle the dome portion of the Memorial through 
one of four collonaded openings, one of which is the 
front entrance, leading directly to the steps. These 
openings are approximately 24 feet wide and 40 feet 
high. There were no signs or warnings of any nature to 
the effect that one should not go through the openings or 
use the steps. The guard, by whom the party passed 
when they entered the dome, said nothing about not go¬ 
ing through the entrance, using the steps, or of the dan¬ 
gerous condition of the grassy plot. The descent from 
step to step (the ‘riser’) is 24 inches; thus, it is a greater 
descent than used in ordinary household stairs but not 
such as to materially reduce the utility as steps; Le., they 
were so used by a man, woman and child (the Firfer 
party) as well as by many other persons. These steps 
lead directly to the grassy area circumscribed by a 12 '• 
foot retaining wall.- By using these “stylobate” steps, one 
may reach this grassy plot and attain another perspective 
of the Memorial. It would seem patent that if these steps 
were designed and intended as mere ornamentation, as 
seems to have been the view of the court below, they would 
have been so constructed as to render their use as steps 
impossible, inaccessible or unreasonable. Further, it • 
would be presumed that the burden of informing the pub- , 
lie of this intention (that these stairs are not to be used 
by the public) if such intention existed—would not have . 
been great or unreasonable, especially since the guards 
and officials could not be oblivious to the fact that the 
public used these steps as one uses ordinary steps. The : ‘ 
fact is, that while appellee urged below that these steps- 
are mere ornamentation, it neither offered any evidence 
nor even made an offer of proof to support its position 
that the steps are not steps at all. 



12 


Appellant’s contention regarding the steps is that he 
drew a reasonable inference from his observation of 
others, from the lack of any notice or facts to the con¬ 
trary, from the steps themselves and the place to which 
they led, all leading to the conclusion that the steps were 
there to be used as steps are normally used. If this in¬ 
ference was reasonable, then appellant had a right to use 
these steps as steps and, in such circumstances, cannot be 
said to have been a trespasser regarding the steps, to say 
nothing of the place where the injury occurred. 

Far from being a trespasser, appellant Alexander Fir- 
fer was a member of the class “privileged to enter land 
. . . irrespective of consent” described in the Restatement 
of Torts, 345: 

“A possessor of land is subject to liability for 
bodily harm caused by a natural or artificial condi¬ 
tion thereon to others who are privileged to enter 
the land for a public or private purpose, irrespective 
of his consent, if he 

j 

(a) knows that they are upon the land or are 
likely to enter it in the exercise of their privi¬ 
lege, and 

(b) knows of the condition and realizes that it 
involves an unnreasonable risk to them and has 
no reason to believe that they will discover the 
condition or realize the risk, and 

(c) fails to exercise reasonable care 

(i) to make the condition reasonably safe or 

(ii) to warn them of the condition and the 
risk involved therein.” 3 

The above is the rule that should have been applied to 
the instant case. For this error alone, the case should be 
reversed. 


3 Cf. Restatement of Torts, 342, quoted in the Miller case, 
supra p. 9. 


The United States Has a Duty to Keep the Premises to 
Which It Invites the Public in a Reasonably Safe 
Condition. 

• « « * 

A ' * , * * 

First, it should be remembered that this occurrence 
took place during the “Cherry Blossom Festival” of 1950 
(R. 13A). This, as everyone knows, is an annual early- 
spring event in the City of Washington, signalized by 
the formation of a Committee to handle arrangements 
and publicize the event, the use of spot and flood lights 
to illuminate the blooming cherry trees at night, long 
lines of automobiles slowly traversing the roadways 
around the tidal basin and Hains Point, and the invita¬ 
tion of the public at large to “come and see the cherry 
blossoms.” Literally thousands of people proceed on 
foot throughout the park area, including the area sur¬ 
rounding the Jefferson Memorial, to inspect and enjoy 
the cherry blossoms. Indeed, the public is not invited, 
it is exhorted to visit this area, a focal point of which is 
the Jefferson Memorial and its grounds. 

Thus, it was readily foreseeable that numerous mem¬ 
bers of the public would be strolling upon the grounds- 
of the Jefferson Memorial, and it is equally plain that 
the appellee, having invited them to be there, owed them 
the duty (at the minimum) of keeping its premises in a 
reasonably safe condition. 

A typical case, directly in point in this situation, is 
Trimble v. New York, 32 N.Y.S. (2d) 605, 263 App. Div. 
233 (1942), where a person was resting on a log 15 or 20 
feet from the base of a cliff in a State park, and was 
killed by falling rock. Before reaching this point, de¬ 
cedent had passed signs reading: ....... 
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GORGE TRAIL 
DANGEROUS 

; PROCEED AT YOUR OWN RISK 

At pages 606-607 of 32 N.Y.S. (2d) the Court pointed 
out the duty of the State in this language: 

* 1 Many people visited the park and traversed the 
glen where claimant’s intestate was injured both on 
the day of the accident and for months theretofore, 
to the knowledge of those in charge of the park 
and there was no effort made to exclude such visitors 
nor any warning or suggestion that it was improper 
or dangerous except the warning signs above referred 
to. The park was constructed for the benefit of the 
public who were invited to attend (Section 718 Con¬ 
servation Law). The warning sign did not by its 
terms withdraw that invitation. The park authorities 
knew that there were loose stones in the wall of the 
cliff which were falling from time to time and should 
have anticipated the danger of serious injury or 
death occurring to persons visiting the glen on ac¬ 
count of such condition. The danger was a hidden 
danger not reasonably apparent to strangers visiting 
the park. The warning sign above referred to was 
not sufficient to call such danger to the attention of 
those who visited- the park. Such failure to warn is 
negligence. (Restatement of Law of Torts, Section 
342 (d); Kittle v. State, 245 App. Div. 401, aff’d 272 
N.Y. 420; Collentine v. City of New York, 279 N.Y. 
119).” (Emphasis supplied.) 4 

In the instant case no warning of any kind, whether by 
sign or otherwise, was ever given to the public or to 
appellants. Further, appellants here were using a “do¬ 
mesticated” park, where appellee would presumably owe 
a higher duty of care than in the natural or “wild” park 
described in the Trimble case. 


«Cf. Baltimore v. Eagers, 167 Md. 128, 173 A. 56 (CA. Md., 
1934). 
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Brown v. United States, 99 F. Supp. 685 (D.C. W. Va., 
. 1951) holds that the United States owes a duty of care 
to persons permitted to use its facilities (a swimming 
pool). At page 687 the court held that 

4 ‘From these undisputed facts I find that there was 
a duty upon defendant to use reasonable care in the 
maintenance, operation and drainage of the pool, for 
the safety of deceased and others who were author¬ 
ized and permitted to use the pool, and that the 
defendant failed to use such care, and was negli¬ 
gent . . . 

Certain cases that purportedly buttress the position of 
appellee merit comment in order to avoid any misunder¬ 
standing as to the principles enunciated therein. The 
case of Arthur v. Standard Engineering Co., 89 U.S. 
App. D.C. 399, 193 F. (2d) 903 (1951); cert, den., 343 
U.S. 964, 96 L. Ed. 1352, was cited in the lower court by 
counsel for appellee as precluding recovery by appellants. 

The Arthur case does not apply to the case at bar be¬ 
cause it did not involve a suit between a user of land 
(whether invitee, licensee, or trespasser) and a land- 
owner, and for the additional reason that the injury and 
resulting litigation were rooted in a commercial transac¬ 
tion which required the application of the “ mutual bene¬ 
fit” test as to the duty and liability of the defendant. The 
facts, briefly, were these: Plaintiff, an employee of an 
electrical subcontractor on a local building project, asked 
and was given permission by the defendant, a steam¬ 
fitting subcontractor, to use a scaffold erected by de¬ 
fendant for the convenience of its own employees. While 
plaintiff was using this scaffold, a plank broke and plain¬ 
tiff was injured. This Court applied the mutual benefit 
test and found that since there was no benefit to de¬ 
fendant, there was no duty to plaintiff, and hence no 
liability. That situation obviously is fundamentally dif¬ 
ferent from the situation here, and has no application 
to a case involving a negligently maintained public park. 
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And, finally, this Court specifically narrowed its de¬ 
cision to apply to the stated facts only (89 U.S. App. 
D.C. at page 401): 

“The case turns, therefore, on the question whether 
an employee of a subcontractor is in the legal status 
of a licensee or that of an invitee when he uses . . . 
a scaffold erected by the employees of another sub¬ 
contractor for their own use.” (Emphasis supplied.) 

Thus, the Court specifically decided that the Arthur case 
applies only to the question of subcontractors and com¬ 
mercial interests. 

Similarly, Lem v. United States , 89 F.Supp. 915 (D.C. 
D.C., 1950) decides nothing upon which appellee may 
rely. In the Lem case, plaintiff had stepped into a small 
depression near a sidewalk at the Watergate. The court, 
after describing plaintiff’s status as that of a licensee, 
announced the rule to be applied in this manner: 

“. . . occupying such status, she may not recover 
because defendant owed plaintiff no duty other than 
that of not wantonly or wilfully causing her harm 
and of not exposing her to hidden harms.’’ (P. 916.) 

It is hardly necessary to point out that this is not the 
law as adopted almost universally by the courts, 5 nor 
does it reflect current legal thinking since it could be 
viewed as permitting the landowner to ignore dangerous 
conditions existing on his land while allowing the public 
to unknowingly risk injury. Such a proposition would 
reward the landowner for his knowing neglect at the 
expense of his invitee or licensee. (See Restatement of 
Law of Torts, 342, 345, supra pages 9,12.) 

But aside from these objections, the court made plain 
that the foregoing was not the basis of the decision, and 
consequently was dicta, saying that: 


5 Compare: Miller v. City of Philadelphia, supra, pages 9, 10. 



. - ' . * \ * ' 1 ‘ » 

. plaintiff may not recover because there was . 
no showing nnder the circumstances and conditions' 
of the case that defendant failed to exercise reason¬ 
able care in its maintenance and inspection of the 
area where plaintiff’s injury occurred.” (P. 916.)* 

I ' » * ‘ ’ ‘ 1 M 

In the case at bar, counsel for appellants, in his open¬ 
ing statement, offered to prove precisely what the court 
in the Lem case stated was the reason for the denial of 
recovery (R. 16A). It is crystal clear that the Lem case 
does not apply here and offers no authority, persuasive 
or otherwise, for denying recovery to appellants. 

Another case which, although wholly inapplicable, was 
cited in support of appellee’s view, is Gibson v. Lamesa 
Cotton Oil Co., 178 F. (2d) 959 (C.C.A. 5, 1950). Plain¬ 
tiff came to defendant’s plant seeking employment, but 
was told to come back at a later date. Instead of leaving 
defendant’s premises, plaintiff then entered defendant’s 
“seed tunnel” to see a friend of his who was at work 
there. The entrance to this seed tunnel was almost im¬ 
passable, owing to moving drive chains passing in front 
of it, and the tunnel contained dangerous machinery, as 
plaintiff was aware. Plaintiff was seriously injured by 
some of the machinery. Here, surely, is a factual situa¬ 
tion entirely different from one where a person, walking- 
through a park, steps into a deep hole which has been 
suffered to remain unfilled, uncovered and unbarricaded 
for a long period of time. The Court in the Gibson \ 
case had this to say: . • ■. . ' . ■ 

“Plainly stated, the surroundings were such as to 
. warn anyone with the knowledge that the complainant 
had that this seed tunnel was not a place for anyone 
to be who was not required as the result of his spe¬ 
cific employment to be there . . ..” (P. 961.) 7 ^ 

- T . , 

6 Cf. Taylor v. United States, 108 F. Supp. 751 (D.C. Fan., 

1952). .. 

. , • f ■ * 

7 See: Restatement of Torts, §340-341. - 
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Bnt it can hardly be said that the-parklike surroundings 
of the Jefferson Memorial are such as to warn anyone of 
any hidden traps or holes such as existed there. (PL 
Ex. 4, 5, 6, 7, 8.) 

Bearing in mind the fact that appellant Alexander 
Firfer’s injury occurred at a place where he had every 
right to be, we turn now to Clm/pool v. United States, 
98 F.Supp. 702 (D.C.Cal., 1951), which contains an ex¬ 
cellent exposition of the duties of the United States to 
persons visiting its parks and Memorials. In this case, 
plaintiff had been assured, through a brochure published 
by the National Park Service, and by government rangers, 
that it was safe to camp out at night in Yellowstone 
National Park. In reality, there were vicious bears in 
the section of the Park where plaintiff camped, a fact 
well known to the rangers and responsible officials of 
the National Park Service, and at night one of these 
bears attacked plaintiff. The District Court, after hold¬ 
ing that plaintiff’s status was that of a licensee, said 
(p. 706): 

“The Restatement of Torts, Section 343 makes a 
distinction between the care owed different types of 
visitors upon an owner’s land, and indicates that a 
gratuitous licensee is entitled to expect nothing more 
Sian an honest disclosure of the dangers known to 
the owner or possessor of land. 

m • • • 

It is enough to say that regardless of whether 
plaintiff was expressly or impliedly invited into the 
park, regardless of whether or not he had the right 
to expect protection from injury, he was in the Park 
by permission of the defendant, and his activities in 
no wag transgressed the permission given. A danger 
to plaintiff known by the employees of the Park 
existed. Under similar conditions, the minimrim duty 
which a private individual would owe a person com¬ 
ing upon premises maintained by such individual 
would be ‘an honest disclosure of the danger known’ 
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The Court Below Should Not Have Dismissed the Com¬ 
plaint Before Hearing Any Evidence 

The District Court granted the motion to dismiss on the 
ground that appellants ’ opening statement indicated that 
appellant Alexander Firfer ‘‘became a trespasser when 
he attempted to leave the premises at a place not pro¬ 
vided for that purpose.” (R. 19A). The incorrectness 
of this conclusion has been argued, supra > pp. 7-12. Con¬ 
sideration is now given to the propriety of the District 
Court’s action in refusing to permit any testimony upon 
the important factual questions raised by the pleadings 
and the opening statement. 

The law in regard to a trial court’s discretion in direct¬ 
ing a verdict (or, in the absence of a jury, in dismissing 
a complaint) after the opening statement by plaintiff has 
long been settled by Best v. District of Cobtmbia, 291 U.S. 
411, 78 L. Ed. 882 (1934). The rule was there delineated 
by Chief Justice Hughes, speaking for a unanimous 
Court (p. 415): 

“There is no question as to the power of the trial 
court to direct a verdict for the defendant upon the 
opening statement of plaintiff’s counsel where that 
statement establishes that the plaintiff has no right 
to recover. • • • • But the power is not properly 
exercised if the opening statement leaves doubt as 
to the facts or permits conflicting inferences. Where 
uncertainty arises either from a conflict of testimony 
or because, facts being undisputed, fair-minded men 
may honestly draw different conclusions from them, 
the question is not one of law but of fact to be settled 
by the jury. • • • Plaintiff is entitled to the benefit 
of all inferences that may be drawn from his coun¬ 
sel’s statement To warrant the court in directing 
a verdict for defendant upon that statement, it is not 
enough that the statement be lacking in definiteness 








The lower court inferred from the above that appellant 
Alexander Firfer “attempted to leave the premises at a 
place not provided for that purpose.” 

The opening statement clearly indicates that appellants 
never attempted to leave the premises at a place not pro¬ 
vided for that purpose but were, in fact, walking toward 
the entrance by which they had entered, when the accident 
occurred. The inference drawn by the court below was 
hardly a benefit to appellants and is definitely opposed 
to the facts as presented in the opening statement. At 
the minimum, the opening statement left doubt or. is sus¬ 
ceptible of permitting conflicting inferences. Was the 
court, in making this inference, “resolving all doubts in 
plaintifFs favor”? {Best v. D. C., supra.) 

We think the court should have heard evidence before 
characterizing appellants’ activities in the grassy area 
as an attempt to leave the premises. The favorable in¬ 
ference for appellants would be that “Appellant sought 
an exit at the rear of the Memorial, but, finding none, 
proceeded through the park area surrounding the build¬ 
ing towards the front entrance where he had originally 
entered the Memorial.” 

Clearly the court failed to apply the rule as laid down 
in the Best and other cases cited in footnote 9 {supra 
pages 20, 21). This can be easily highlighted by requota¬ 
tion of some of the words of Chief Justice Hughes: 

“But the power is not properly exercised if the open¬ 
ing statement leaves doubt as to the facts or permits 
conflicting inferences .” (P. 415; emphasis supplied.) 

It is submitted that conflicting inferences existed, and 
that the inference most favorable to appellants was not 
the one adopted by the lower court. 

Equally apparent is the court’s error in holding that 
appellant Alexander Firfer somehow changed his status 
from licensee to trespasser. 


During the opening statement, after describing in some 
detail the movements of the Firfer party through the 
Jefferson Memorial and its grounds, counsel for appel¬ 
lants made these remarks concerning the status of appel¬ 
lants: “the United States Government, as part of its 
function, provides park areas, national parks, monuments, 
and memorials, and exhibits throughout the country, and 
more especially in Washington, for the use of its citizens, 
and the pleasure of its citizens, and invites its citizens to 
make use of these objects for which their tax money is 
going.” (R. 17, 18A). Previously, counsel had described 
the physical arrangement of the Jefferson Memorial, in¬ 
cluding the so-called stylobate steps (R. 13, 14A), and 
had introduced photographs and a plat of the Memorial 
Counsel had also used these words: u . . . instead of 
going down the entire flight of stairs in front, they de¬ 
cided to shorten the distance to their car, and they went 
down through the tall pillars that you see there, down 
these three step-like formations, I will call them, and then 
jumped down to the ground level there, which Your Honor 
sees there.” (R. 14A). (The use of the word “jumped” 
to describe the party’s means of entry upon the grassy 
area is inaccurate since the vertical descent from the last 
step to the grass is approximately the same as between 
the steps themselves—24 inches, and a jump is not 
necessary.) 

“Then they walked from that point to the outer per¬ 
imeter of the landscaping and the terrain of the sur¬ 
rounding Memorial to where their car was parked.” 
(R. 14A). 

From this the trial court drew the inference, unfavor¬ 
able to appellant, that appellant became a trespasser. 

The evidence, however, would have shown the following 
significant facts: 
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1. That there were no warning signs, or chains or 
barriers, to prevent persons from leaving the rotunda 
by way of one of the collonaded openings, identical in 
appearance from within the rotunda, 24 feet wide, de¬ 
scribed supra, pages 2, 11. 

2. That the “stylobate” steps down which the Firfer 
party walked to the grass were in frequent use by the 
public, as was the grassy area where the injury occurred; 
and further, that appellant Alexander Firfer had observed 
both the steps and the grassy area being used by the 
public. 

3. That the guard, although present in the rotunda, 
did nothing to warn appellants not to go dowm the stylo¬ 
bate steps or to use that portion of the grounds where 
appellant Alexander Firfer was injured. 

4. That at that time (April 7, 1950) there were no 
signs on the grassy area reading “KEEP OFF”, “KEEP 
OFF THE GRASS” or “NO TRESPASSING”. 

But the court did not avail itself of this testimony; it 
chose instead to treat the question of status, necessarily 
rather sketchily handled in the opening statement, as a 
matter of law rather than a question of fact. 

The opening statement did not attempt to present the 
evidence in detail because such particularity has never 
been required: 

* t 

“It is not enough that the statement be lacking in 
definiteness but it must clearly appear, after resolv¬ 
ing all doubts in plaintiff’s favor, that no cause of 
action exists.” Best v. District of Columbia, swprcu 

A proper inference to have drawn from the opening 
statement, in accordance with the Best rule, discussed 
supra, would have been: “Plaintiff was a licensee when 
he entered upon the structure and remained a licensee 
so long as he was not shown to have been at a place from 
which the public was excluded.” 
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If, from the evidence, facts had been adduced indicat¬ 
ing that appellant had in some manner become a tres¬ 
passer, then the court would have been correct in making 
a Finding of Fact that appellant was a trespasser. But 
the court heard no evidence, refused to allow any to be 
presented, and made an extreme inference most favorable 
to appellee. As was said in Custer v. A.dbP. Tea Co., 43 
A (2d) 716 (Mun. App. D.C. 1945): 

“The next question involves the propriety of re¬ 
fusing to permit any testimony and deciding the case 
against plaintiff on the opening statement. This is 
an extreme measure and trial judges should invoke 
it most cautiously, for the opening statement is to be 
construed liberally and favorably to plaintiff’s case. 
• • • (Omitting citations) • • • Only when it is 
clear in advance that plaintiff is absolutely pre¬ 
cluded from a recovery may the trial court decide 
the case upon the opening statement.” 

It is clear in the instant case that the opposite is true: 
Appellants have stated a cause of action and have a right 
to have the case decided upon the evidence. It is also 
clear that, on the authority of Best v. District of Colum¬ 
bia, supra, this case should, at the least, be reversed and 
remanded for a new trial. 

CONCLUSION 

It is, therefore, respectfully submitted that the judg¬ 
ment of the District Court dismissing the complaint is 
erroneous and should be reversed. 


Miller W. Marshall 
Attorney for Appellants 
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' 1. That there were no warning signs, or chains or 
barriers, to prevent persons from leaving the rotunda 
by way of one of the collonaded openings, identical in 
appearance from within the rotunda, 24 feet wide, de¬ 
scribed supra, pages 2, 11. 

2. That the “stylobate” steps down which the Firfer 
party walked to the grass were in frequent use by the 
public, as was the grassy area where the injury occurred; 
and further, that appellant Alexander Firfer had observed 
both the steps and the grassy area being used by the 
public. 

3. That the guard, although present in the rotunda, 
did nothing to warn appellants not to go down the stylo¬ 
bate steps or to use that portion of the grounds where 
appellant Alexander Firfer was injured. 

4. That at that time (April 7, 1950) there were no 
signs on the grassy area reading “KEEP OFF”, “KEEP 
OFF THE GRASS” or “NO TRESPASSING”. 

But the court did not avail itself of this testimony; it 
chose instead to treat the question of status, necessarily 
rather sketchily handled in the opening statement, as a 
matter of law rather than a question of fact. 

The opening statement did not attempt to present the 
evidence in detail because such particularity has never 
been required: 

“It is not enough that the statement be lacking in 
definiteness but it must clearly appear, after resolv¬ 
ing all doubts in plaintiff’s favor, that no cause of 
action exists.” Best v. District of Columbia, supra, 

A proper inference to have drawn from the opening 
statement, in accordance with the Best rule, discussed 
supra, would have been: “Plaintiff was a licensee when 
he entered upon the structure and remained a licensee 
so long as he was not shown to have been at a place from 
which the public was excluded.” 




If, from the evidence, facts had been adduced indicat¬ 
ing that appellant had in some manner become a tres¬ 
passer, then the court would have been correct in making 
a Finding of Fact that appellant was a trespasser. But 
the court heard no evidence, refused to allow any to be 
presented, and made an extreme inference most favorable 
to appellee. As was said in Custer v. A.dbP. Tea Co., 43 

A (2d) 716 (Mun. App. D.C. 1945): 

» • 

“The next question involves the propriety of re¬ 
fusing to permit any testimony and deciding the case 
against plaintiff on the opening statement. This is 
an extreme measure and trial judges shoxdd invoke 
it most cautiously, for the opening statement is to be 
construed liberally and favorably to plaintiff’s case. 
• • • (Omitting citations) * • • Only when it is 
clear in advance that plaintiff is absolutely pre¬ 
cluded from a recovery may the trial court decide 
the case upon the opening statement.” 

It is clear in the instant case that the opposite is true: 
Appellants have stated a cause of action and have a right 
to have the case decided upon the evidence. It is also 
clear that, on the authority of Best v. District of Colum¬ 
bia, swpra, this case should, at the least, be reversed and 
remanded for a new trial. 

CONCLUSION 

It is, therefore, respectfully submitted that the judg¬ 
ment of the District Court dismissing the complaint is 
erroneous and should be reversed. 


Milleb W. Mabshall 
Attorney for Appellants 
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13 Filed Oct 17 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTBICT COUBT FOE 
THE DISTBICT OF COLUMBIA 

AL EXAN DER FIRFEB, AMY FIBFEB, 4803 South 
30th St, Arlington, Virginia, Plaintiffs 

vs 

UNITED STATES OF AMEBICA, Defendant 
Civil Action No. 4523-’50 

Complaint 
(Personal Injuries) 

1. This Court has jurisdiction by virtue of the Fed¬ 
eral Tort Claims Act, Title 28, U.S.C.A., Sections 2671 
et seq. 

2. The amount in controversy exceeds the sum of 
Three Thousand Dollars ($3,000.00). 

3. The defendant, United States of America, through 
its agents, servants and employees of the Interior De¬ 
partment, owns, controls, administers and maintains the 
Thomas Jefferson Memorial and the Federal park lands 
adjacent thereto, all of which are located in the District 
of Columbia. 

4. In’ administering, maintaining and operating the 
aforementioned premises, it is the duty of said defend¬ 
ant to maintain them in such condition that said premises 
shall be reasonably safe for use by visitors and sight¬ 
seers, and especially the plaintiff, Alexander Firfer. 


5. On, to wit, April 7, 1950, plaintiff Alexander Firfer, 
while visiting said Memorial, was walking on the land 
and premises immediately adjacent to the structure. At 
said time and place, defendant, by and through its 
agents, servants and employees, negligently and carelessly 

created, permitted and maintained a dangerous and 
14 defective condition in that deep holes and crevices 
were present in the terrain. Said dangerous and 
defective condition was known or in the exercise of rea¬ 
sonable care should have been known to defendant, its 
agents, servants and employees. As a result of said 
dangerous and defective condition said plaintiff was 
caused to fall. 

6. As a result of the fall aforementioned, plaintiff 
Alexander Firfer sustained the following painful and per¬ 
manent injuries: oblique fracture of the lower end of the 
fibula and fractures of the medial malleolus and posterior 
lip of the tibia with complete lateral displacement of the 
foot requiring an open reduction and fixation by means 
of a metal screw. As a result of the injuries said plain¬ 
tiff has suffered and in the future will continue to suffer 
great physical pain, nervous shock and mental anguish. 
As a further result of the aforesaid injuries plaintiff 
Alexander Firfer has been caused and will continue to be 
caused great expense for medical care, hospitalization and 
associated items, and for a time was unable to pursue his 
normal business activities. 

7. As a result of the aforementioned accident, plaintiff 
Amy Firfer was deprived of the services, society and con¬ 
sortium of her husband, plaintiff Alexander Firfer to her 
great damage. 

WHEREFORE, plaintiff Amy Firfer demands judg¬ 
ment against the United States of America in the sum of 
Five Thousand Dollars ($5,000.00), and 
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WHEREFORE, plaintiff Alexander Firfer demands 
judgment against the United States of America in the 
sum of Twenty Five Thousand Dollars ($25,000.00), be¬ 
sides costs. 

15 /s/ Joseph D. Bulman 

Joseph D. Bulman 
/s/ Sidney M. Goldstein 
Sidney M. Goldstein 
/s/ J. S. Cullins, Jr. 

Joseph S. Cullins, Jr. 
Attorneys for Plaintiffs 
800 Woodward Building 
DI 0158 

• • • • 

17 Filed Feb 2 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALEXANDER FIRFER, AMY FIRFER, Plaintiffs 

v. 

UNITED STATES OF AMERICA, Defendant 
Civil Action No. 4523-50 
Answer 
First Defense 

The complaint does not state a claim upon which relief 
may be granted. 

Second Defense 

1. Defendant is not required to answer the allegations 
in paragraph one of the complaint. 

2. Defendant is not required to answer the allegations 
in paragraph two of the complaint 
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3. The allegations in paragraph three of the complaint 

are admitted. ■ . : r 

4. The allegations contained in paragraph four are 
denied. 

5. Defendant is without sufficient knowledge to form 
a belief as to the allegations contained in paragraph five 
of the complaint, and therefore denies the same. 

6. Defendant is without sufficient knowledge to form 
a belief as to the allegations contained in paragraph six 
of the complaint, and therefore denies the same. 

7. Defendant is without sufficient knowledge to form a 
belief as to the allegations contained in paragraph seven 
of the complaint, and therefore denies the same. 

Third Defense 

The injuries, if any, as sustained by Alexander Firfer 
were the result of his own negligence. ' 

18 WHEREFORE, having fully answered, defend¬ 
ant demands that the complaint be dismissed with 
costs against plaintiffs. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Assistant United States 
Attorney 

/s/ Stafford R. Grady 
Stafford R. Grady 
Assistant United States 
Attorney 



CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing was made 
upon plaintiffs by mailing a copy to Bnlman, Goldstein, 
& Cnllins, Jr., attorneys for plaintiffs, at their office ad¬ 
dress 800 Woodward Building, Washington, D. C., this 
31st day of January, 1951. 

/s/ Stafford R. Grady 
Stafford R. Grady 
Assistant United States 
Attorney 

19 Filed Nov 13 1952 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT • 

FOR THE DISTRICT OF COLUMBIA 

• ALEXANDER FIRFER and AMY FIRFER, Plaintiffs 


v. 

• UNITED STATES OF AMERICA, Defendants 

Civil Action No. 4523-50 
Order 

This case having come on for trial, and it appearing 
that plaintiffs in their opening statement failed to state 
a cause of action upon which relief could be granted, it 
is by the Court this 13th day of November, 1952, 

ORDERED, ADJUDGED and DECREED that the com¬ 
plaint be and it is hereby dismissed. 

/s/ F. Dickinson Letts 
Judge 


No objection as to form: 

/s/ Sidney M. Goldstein 
Sidney M. Goldstein 
Attorney for Plaintiffs 

20 Filed Dec 12 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALEXANDER FIRFER and AMT FIRFER 

Plaintiffs 

vs. 

UNITED STATES OF AMERICA 

Defendant 

C. A. No. 4523-50 
Notice of A'ppeal 

Notice is hereby given that Alexander Firfer and Amy 
Firfer, plaintiffs in the above named action, hereby ap¬ 
peal to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the order dismissing the com¬ 
plaint entered in this action on November 13, 1952. 

/s/ Miller W. Marshall 
Miller W. Marshall 
Attorney for Appellants 
1424 K Street, N. W. 
Washington 5, D. C. 
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21 Filed Dee 18 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALEXANDER FIRFER and AMY F3RFER 

Plaintiffs 

vs. 

UNITED STATES OF AMERICA 

Defendant 

Statement of Points Belied Upon 

1. The Court erred in dismissing complaint. 

2. The Court erred in entering its Order dated No¬ 
vember 13, 1952, dismissing the complaint. 

/s/ Miller W. Marshall 
Miller W. Marshall 
Attorney for Appellants 

I certify that a copy of the above Statement of Points 
Relied Upon was served upon the United States Attorney 
for the District of Columbia by leaving it at his office 
this 18th day of December, 1952. 

/s/ Miller W. Marshall 
Miller W. Marshall 
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Filed Dec 18 1952 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALEXANDER FIRFER and AMY FIRFER 

Plaintiffs 

vs. 

UNITED STATES OF AMERICA 

Defendant 

Civil Action No. 4523-50 

Plaintiffs’^ppettcmts’ Designation of the Record 

Now comes Alexander Firfer and Amy Firfer, appel¬ 
lants in the above entitled cause and designate the parts 
of the record which they desire to have included in the 
transcript, said parts being considered sufficient for the 
determination of the question raised on appeal, namely: 

1. The Complaint filed October 17, 1950; Stipulation 
filed January 3, 1951; Answer of defendant filed Febru¬ 
ary 2, 1951. 

2. Transcript of proceedings before the Court dated 
October 31,1952, pages 1 to 11 inclusive. 

3. Plaintiffs’ Exhibit No. 1 for identification (photo¬ 
graph showing part of Jefferson Memorial). 

4. Plaintiffs’ Exhibit No. 2 for identification (aerial 
photograph showing part of Jefferson Memorial). 

5. Plaintiffs’ Exhibit No. 3 for identification (map or 
plat showing Jefferson Memorial surrounding terrain). 
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6. Plaintiffs’ Exhibits Nos. 4 and 5 for identification 
(photographs showing holes near Jefferson Memorial). 

7. Plaintiffs’ Exhibit No.* 6 for identification (Photo¬ 
graph showing holes near Jefferson Memorial). 

8. Plaintiffs’ Exhibit No. 7 for identification (photo¬ 
graph showing actual hole causing plaintiff’s injury). 

9. Plaintiffs’ Exhibit No. 8 for identification (photo¬ 
graph showing hole near Jefferson Memorial). 

10. The Order dated November 13, 1952, dismissing 
the complaint herein. 

11. Notice of Appeal filed December 12, 1952. 

12. This Designation of Record. 

23 13. Statement of points relied upon filed Decem¬ 

ber 18, 1952. 

/s/ Miller W. Marshall 
Miller W. Marshall 
Attorney for Appellants 
1424 K Street, N. W. 
Washington 5, D. C. 

Date: December 18, 1952 

I certify that a copy of the above Designation of Rec¬ 
ord was served upon the United States Attorney for the 
District of Columbia this 18th day of December, 1952 by 
leaving it at his office. 

/s/ Miller W. Marshall 
Miller W. Marshall 
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24 Filed Dec 19 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALEXANDER FIRFER and AMY FEEtFER 

Plaintiffs 

vs. 

UNITED STATES OF AMERICA 

Defendant 

Civil Action No. 4523-50 
Order 

The Court being of the opinion that original Exhibits 
should be sent to the United States Court of Appeals for 
the District of Columbia in lieu of copies, it is this 19th 
day of December, 1952 

ORDERED That the following original Exhibits be 
transmitted with the record on appeal in the above en¬ 
titled cause to the United States Court of Appeals for 
the District of Columbia: 

1„ Plaintiffs’ Exhibit No. 1 for identification. 

2. Plaintiffs’ Exhibit No. 2 for identification. 

3. Plaintiffs’ Exhibit No. 3 for identification. 

4. Plaintiffs’ Exhibits Nos. 4 and 5 for identification. 

5. Plaintiffs’ Exhibit No. 6 for identification. 

6. Plaintiffs’ Exhibit No. 7 for identification. 

7. Plaintiffs’ Exhibit No. 8, for identification. 

Luther M. Youngdahl 

Judge 
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1 Filed Dec 18 1952 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

ALEXANDER FIRFER, et al., Plaintiffs, 

v. 

UNITED STATES OF AMERICA, Defendant 
Civil Action No. 4523-50 

Washington, D. C. 

Friday, October 31, 1952. 

The above-entitled case came on for trial at 1:30 o’clock 
p.m. on Friday, October 31, 1952, in the United States 
District Court for the District of Columbia, in the Court 
House, at Washington, D. C. 

BEFORE: 

HONORABLE F. DICKINSON LETTS, District Judge 
of the United States District Court for the District of 
Columbia. 

APPEARENCES: 

SIDNEY M. GOLDSTEIN, ESQUIRE, on behalf of the 
plaintiffs; and 

ROBERT SCOTT, ESQUIRE, Assistant United States 
1 Attorney, on behalf of the defendant. 


2 OPENING STATEMEN T ON BEHALF 

OF THE PLAINTIFFS 

MR. GOLDSTEIN: May I proceed, Your Honor? 
THE COURT: Yes. 

MR. GOLDSTEIN: If it please the Court, this is an 
action by Alexander Firfer and Amy Firfer, who are 
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husband and wife, against the United States of America ' 
under the Federal Tort Claims Act. 

The claim is for personal injury to Alexander Firfer, 
suffered by him on the grounds of the Jefferson Memorial, 
here in Washington, near the Tidal Basin. 

The claim of Mrs. Firfer is for the loss of services 
and society of her husband. 

The evidence will show that Mr. and Mrs. Firfer, to¬ 
gether with a young cousin, about 12 years of age, who 
was visiting from New York, I beleive it was, decided 
that during this cherry blossom season—this accident, 
this injury took place on April 7, 1950—and they decided 
they would show their young cousin the sights of Wash¬ 
ington, including the beauties of the cherry blossom area. 
In the area is the Jefferson Memorial, and I am sure 
Your Honor is familiar with that, and I believe it is pic¬ 
tured on the back of the nickel. 

It is over on the Tidal Basin, and it has a large 
rotunda in which there is a large statue of Thomas 
3 Jefferson that is lighted. 

It has a very long flight of stairs leading up to 
it from the front, which are normal steps that a person 
uses to go in or out of a building. 

It is built so that it consists of the front steps, and all 
the way around the Memorial, that there are several 
very large step-like formations much higher than a normal 
step, and they are roughly, I believe—we had agreed 28 
inches? 

MB. SCOTT: Twenty-three or twenty-four. 

MB. GOLDSTEIN: Twenty-three of twenty-four to 
twenty-eight inches high; that would be the riser of this 
step. 

We will show that after a person gets up in the rotunda 
and views the statue—it has completely open columns, 
large marble col umn s holding up the dome of the rotunda, 
and that there are openings between the edge of these 
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columns of several feet, and that a person could walk in 
or out in that way. 

At this time, so Your Honor may further understand, 
and with the permission of counsel, I would like to have 
marked for identification a picture, but not the legend 
on the reverse, which was taken by Government counsel 
at a time when both Mr. Firfer and I were present. In 
fact, I am in the picture but it is not very good of 
me. 

4 (Thereupon the photograph was marked as plain¬ 
tiffs’ Exhibit No. 1 for identification.) 

MR. GOLDSTEIN: If you will submit that to the 
Court, I think he can better understand my statement. 

Those are the peices of marble that run all the way 
around the Memorial, and the front steps I have previ¬ 
ously mentioned. 

We will show that Mr. and Mrs. Firfer parked their 
car, Mr. Firfer having driven and parked in the parking 
area, and that would be to the right of the Memorial as 
you face it. 

We will show that after they had enjoyed the beauties 
of the situation to their fullest extent and decided to go 
home, this being in the evening, Your Honor, sometime 
around 9:30 or so, that instead of going down the entire 
flight of stairs in front, they decided to shorten the dis¬ 
tance to their car, and they went down through the tall 
pillars that you see there, down these three step-like for¬ 
mations, I will call them, and then jumped down to the 
ground level there, which Your Honor sees there. 

Then they walked from that point to the outer perime¬ 
ter of the landscaping and the terrain of the surrounding 
Memorial to where their car was parked. 

I also submit for identification at this time, Plaintiffs’ 
No. 2. This is an aerial photograph of the entire 

5 Memorial and its terrain, which will enable Your 
Honor further to see this picture. 
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(Thereupon the photograph was marked as Plaintiffs’ 
Exhibit No. 2 for identification.) 

ME. GOLDSTEIN: Will you present that to His 
Honor, please? 

Now, the evidence will further show, Your Honor, that 
when Mr. and Mrs. Firfer and the young cousin reached 
the outer edge and wanted to get down to the roadway 
to their car, they were faced with a very high drop, too 
high for them to drop down, something they didn’t know 
was there previously, and therefore they retraced their 
steps back to the edge of the large step which they jumped 
down to get to the grass that you see there. 

Now, if Your Honor please, a plat has been prepared 
by the United States Government of this area, and which 
has been identified in red lines, designated by arrows, X, 
Y, Z, that shows the path that we have agreed both Mr. 
and Mrs. Firfer took, and went over to where they went 
down to the ground, Y, and over to Z, where he fell. 

Do you have any objection to this being offered? It 
will give His Honor the whole picture. 

ME. SCOTT: No. 

(Thereupon the document was marked as Plaintiffs’ Ex¬ 
hibit No. 3 for identification.) 

6 ME. GOLDSTEIN: I might say that the aerial 

view photograph you have faces the same way, 
and you see some part of the Memorial that you see in 
this. This, I understand, is a scale drawing prepared by 
the engineers of the United States Department of In¬ 
terior, which has supervision of the property. 

The red line path you see marked X to Y, around to Z, 
is what the plaintiffs will testify, and the evidence there¬ 
fore will show, was the path they took. 

When they got over to Y, they were faced with a drop 
too great, and therefore walked back towards Z, intending 
to go out the front, on down the steps and walk around 
to their car. 
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At Z, the evidence will show, along the wall that is 
there, there were several deep holes. 

I believe by stipulation, and if not by stipulation, I can 
get the gentlemen over on telephone call from the De¬ 
partment of the Interior, who had charge of this particu¬ 
lar community, and that they knew, and the evidence will 
show that they knew that these holes existed there, and 
that they were caused by a settling of the premises, that 
being all filled ground, and the monument, of course, be¬ 
ing very, very, heavy, and that sometimes rats assisted 
in making the holes larger, but they were caused gener¬ 
ally by the settlement, and that this situation had per¬ 
tained almost from the first time the Jefferson Me- 
7 morial was opened or built, and that therefore the 
United States through its agents and employees 
had notice of this situation appertaining to it. 

The evidence will show that as Mr. Firfer walked along 
here, he stepped into this hole and received a rather badly 
fractured ankle. 

If you will indulge me, Your Honor, we are trying to 
find the photograph that will best assist Your Honor in 
this matter. 

Your Honor, I would like to present for identification 
Plaintiffs’ Exhibit Nos. 4 and 5 for identification. 

(Thereupon the photographs were marked as Plaintiffs’ 
Exhibits 4 and 5, respectively, for identification.) 

ME. GOLDSTEIN: And this is No. 6. 

(Thereupon the photograph was marked as Plaintiffs’ 
Exhibit No. 6 for identification.) 

MR. GOLDSTEIN: And No. 7, also a photograph for 
identification for the plaintiffs. 

(Thereupon the photograph was marked as Plaintiffs’ 
Exhibit No. 7 for identification.) 

MR. GOLDSTEIN: Now, Plaintiffs’ No. 4, Your 
Honor, which is for identification, is one taken by the 
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United States Government photographers at the 

8 time that Mr. Firfer and I went down there, at 
the same time of the first pictnre submitted, and it 

shows Mr. Firfer standing right over the holes involved, 
and which shows that out in front of him a few feet is a 
tree. \ 

Plaintiffs’ No. 5, Your Honor, is a snapshot, as are 
No. 6 and 7, taken by the plaintiff or his wife, about five 
days, I believe, after this accident occurred. They were 
back there taking these photographs. 

No. 5 is another view showing the wall and also the 
holes. 

No. 6 is still another view. You can still see that the 
tree is in there. It is the same view. 

Plaintiffs’ No. 7, Your Honor, is a picture again of 
the holes, and this time a crutch has been dropped in a 
spot so as to give you an idea of the paticular hole in 
which it fell. 

This is Plaintiffs’ No. 8. 

(Thereupon the photograph was marked as Plaintiff’s 
Exhibit No. 8 for identification.) 

MR. GOLDSTEIN: Plaintiffs’ No. 8, Your Honor, is 
another photograph taken by the Government, which Mr. 
Scott has loaned to me, kindly, looking directly down into 
the holes from the top of the cement wall, or step, or con¬ 
crete wall, the step that is there. 

9 All that is the evidence, what the evidence will 
show, and including the exhibits in the case, Your 

Honor, and I am sure it will give you a picture of the 
locale and what caused the injury, the fall into the hole. 

As Your Honor well knows, and I believe could take 
judicial notice of, the United States Government, as part 
of its function, provides park areas, national parks, monu¬ 
ments, and memorials, and exhibits throughout the coun- 
' try, and more especially in Washington, for the use of 
its citizens, and the pleasure of its citizens, and invites 
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its citizens to make use of these objects for which their 
tax money is going. 

The evidence will show that Mr. Firfer was thus in¬ 
jured, that his wife went down to get the car, drove it 
to the front steps, at the bottom of the steps in the door¬ 
way, and assisted him down into the car. 

His ankle immediately started to swell, and she drove 
the car home and assisted him on the stairs, and then the 
next day asisted him to the doctor. 

The doctor put him in the hospital for temporary treat¬ 
ment, just for that one day, and after X-ray put him in a 
cast until the swelling would subside a bit, and so that 
X-rays could be taken and proper procedures given for 
the repair of the damaged bone. 

After several days in that cast, Mr. Firfer was then 
admitted to the hospital as a patient, and the in- 
10 jury was diagnosed as a displacement of the foot, 
and also a fracture of the lower end of the fibula, 
and a fracture of the—the doctors call them malleolus, 
which is this little knob that we have inside of our ankle. 

He was kept in the hospital for a period of time, and 
then released in a leg cast, which he wore for, I think, 
about six weeks, the evidence will show. 

It will also show the fact that he was given many 
physiotherapy treatments, had a number of X-rays taken 
to show the' progress in healing, and that he was re¬ 
quired to wear a rubber stocking. 

The evidence will show that he wore a rubber stocking 
for a considerable period of time, and that he had lost a 
certain amount of time from his work, and that as a re¬ 
sult of this injury, even to this date, he suffers pain in 
that ankle and swelling if he is on his feet too much, and 
he also gets a sort of advance notice of a change in 
weather by pain in the site of this dislocation and severe 
fracture that he had. 

Showing you all those things, Your Honor, the plain¬ 
tiffs at the proper time in this case will ask you for a 
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verdict against the United States Government in behalf 
of Mr. Firfer. 

As far as Mrs. Firfer’s claim goes, the testimony will 
be that Mr. Firfer assisted her materially in many of her 
chores around the house, and in the shopping and 
11 running of the household, and she was deprived of 
his assistance, and at the proper time Your Honor 
will be requested to render a verdict in favor of Mrs. 
Firfer against the United States. 

(Thereupon a motion for a directed verdict was made 
by Mr. Scott on behalf of the defendant United States, 
which was argued by counsel, at the conclusion of which 
the following occurred:) 

THE COURT: The Court thinks it is necessary to 
hold that the opening statement indicates that the plain¬ 
tiff was a licensee when he entered upon the structure 
and that he became a trespasser when he attempted to 
leave the premises at a place not provided for that pur¬ 
pose. 

I think defendant’s motion must necessarily be granted 
and the complaint dismissed. 

Counsel for the defendant will prepare the appropriate 
papers. 

MR. SCOTT: Yes, sir. 

(Thereupon the instant hearing was concluded.) 
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QUESTIONS PRE SEN T ED 

1. Is an implied invitation to the general public to visit 
a public memorial so broad that one who visits the memo¬ 
rial pursuant to the implied invitation may go upon any 
part of the premises because he is a member of the general 
public and maintain his status as a licensee, regardless of 
the nature and design of the premises, or does that implied 
invitation to the general public limit the use by the visitor 
to those parts of the premises intended for the general 
public, so that if he goes beyond those parts he becomes a 
trespasser. 

2. Assuming that the appellants were within the scope 
of their invitation at the time and place of injury, was the 
hole into which appellant Alexander Firfer stepped such 
a danger as would require a warning. 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 11,676 


Alexander Fikfer, Amy Firfeb, Appellants 

v. 

United States of America, Appellee 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

In their opening statement, appellants alleged the follow¬ 
ing facts: 

Appellants went to the Jefferson Memorial on the eve¬ 
ning of April 7, 1950, and were accompanied 'by a young 
cousin (J. A. 13A). They had parked their automobile in 
the parking area to the right of the Memorial as one faces 
it (J. A. 14A). They went up the flight of stairs at the 
front of the Memorial to the rotunda, where there is a 
large statue of Thomas Jefferson (J.A. 13A, 14A). They 
concluded their visit about 9:30 P.M., and rather than go 
down the flight of stairs at the front of the Memorial, they 
attempted to take a short cut to their car (J.A. 14A-15A). 
They proceeded to go down three step-like formations which 
encircle the floor of the rotunda except for that portion 
where the flight of steps are at the front (J.A. 14A). They 
then jumped from the last one of these step-like formations 
to the grass plot (J.A. 14A), a distance of thirty-six inches 
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(Ex. 1). They walked across the grass plot to its onter 
edge, but were “faced with a very high drop, too high for 
them to drop down, something they didn’t know was there 
previously, and therefore they retraced their steps back 
to the edge of the large step which they jumped down to 
get to the grass” (J.A. 15A). They walked along the edge 
of this step-like formation “intending to go out the front, 
on down the steps and walk around to their car.” (J.A. 
15A). “Along-the wall [the vertical side of the last step¬ 
like formation] that is there, there were several deep holes” 
(J.A. 16A), which were caused by a settling of the premises 
and were sometimes made larger by rats (J.A. 16A). This 
condition was known by the appellee as it had existed for 
a long time (J.A. 16A). The appellant Alexander Firfer 
stepped into a hole and received a rather badly fractured 
ankle, which caused him great pain and suffering, for which 
he claimed damages. Appellant Amy Firfer claimed dam¬ 
ages in consequence thereof. 

Upon conclusion of the opening statement, a motion for 
a directed verdict was made on behalf of the United States 
(J.A. 19A). The motion was granted, and an order was 
entered dismissing the complaint on November 13, 1952 
(J. A. 6A). 

Notice of appeal was filed on December 12, 1952 
(J.A. 7A). 

STATUTES INVOLVED 

The Federal Tort Claims Act, 62 Stat. 983, 28 U.S.C.A. 
§ 2674, is the only Act involved herein. The pertinent part 
of that Act is as follows : 

“2674. Liability of United States. 

“The United States shall be liable, respecting the 
provisions of this title relating to tort claims in the 
same manner and to the same extent as a private in¬ 
dividual under like circumstances, but shall not be 
liable for interest prior to judgment or for punitive 
damages. 

“If, however, in any case wherein death was caused, 
the law of the place where the act or omission com- 




plained of occurred provides, or has been construed 
to provide, for damages only punitive in nature, the 
United States shall be liable for actual or compensa¬ 
tory damages, measured by the pecuniary injuries re¬ 
sulting from such death to the persons respectively, for 
whose benefit the action was brought, in lieu thereof.” 

SUMMARY OF ARGUMENT 

When appellants entered the Jefferson Memorial they 
did so as licensees who were entitled to use those parts of 
the premises contemplated by the invitation. When they 
went upon the grass plot where the injury occurred they 
exceeded the scope of their invitation and became tres¬ 
passers, thereby losing the protection they were entitled 
to as licensees. 

Assuming, arguendo, that they were within the scope of 
their invitation when the injury occurred, the hole into 
which appellant Alexander Firfer stepped was not a con¬ 
cealed danger as contemplated by the law. 

ARGUMENT 

L- 

The Appellants Were Licensees When They Entered Upon The 
Structure And Became Trespassers When They Exceeded 
The Scope Of Their Invitation. 

A. The Government's Liability Is To Be Determined As Though 

It Were A Private Person. 

The Government’s liability in the instant case is to be 
determined in the same manner and to the same extent 
as that of a private individual under like circumstances. 28 
U.S.C. 2674 provides as follows: 

“2674. Liability of United States. 

“The United States shall be liable, respecting the 
provisions of this title relating to tort claims in the 
same manner and to the same extent as a private in¬ 
dividual under like circumstances, but shall not be lia¬ 
ble for interest prior to judgment or for punitive 
damages. 




‘ ‘If, however, in any case wherein death was caused, 
the law of the place where the act or omission com¬ 
plained of occurred provides, or has been construed to 
provide, for damages only punitive in nature, the 
United States shall be liable for actual or compensa¬ 
tory damages, measured by the pecuniary injuries re¬ 
sulting from such death to the persons respectively, 
for whose benefit the action was brought, in lieu 
thereof.” 

Thus, those defenses available to a private occupier of 
land are available to the Government, and the United States 
is responsible in the same way an individual would be. 

United States v. Reynolds, -U. S.-, decided March 

9, 1953; McGill, et al. v. United States, -F. 2d-, 

(C.A. 3, 1953). 

B. Appellants Entered Structure As Licensees. 

Appellants concede that they were licensees when they 
entered the Jefferson Memorial (App. Br. pp. 5, 19, 24). 
They do not contend that they fall within the “mutual ad¬ 
vantage” theory, which woitfd be necessary to raise their 
status to that of invitees. Arthur v. Standard Engineering 
Co., 89 U. S. App. D. C. 399,193 F. 2d 903 (1951). As there 
were no business dealings between appellants and appel¬ 
lee, but as there was simply an implied invitation to visit 
the Memorial, they were licensees only. Restatement, 
Torts §§ 330-332 (1934). 

C. Appellants Exceeded The Scope Of Their Invitation Azxd 
Thereby Became Trespassers. 

Quite to the contrary of the position taken by the ap¬ 
pellants, appellee submits that the facts alleged in appel¬ 
lants’ opening statement show conclusively that the Court 
below was correct in dismissing the complaint on the ground 
that when appellants went upon the grass plot where the 
injury occurred in an attempt to leave by a way other than 
that provided, they exceeded the scope of their invitation 
and thereby became trespassers. 


1. The Law 


The principle applicable here has been set forth in Han¬ 
son v. Lehigh Valley R. Co., 120 F. 2d 498 (C.C.A. 3,1041): 

“ ‘A person is only an invitee as long as he keeps 
within the limit of his invitation. • • • The invitation 
may be limited as to space, time, and method of user 
of the premises. # * • 

“ ‘The invitee must nse the premises in the manner 
contemplated by the terms, express or implied, of the 
invitation. If he uses them in a different manner he 
loses the protection to which he is entitled as an in¬ 
vitee. In the words of Lord Atkin: “This duty to an 
invitee only extends so long as and so far as the in¬ 
vitee is making what can reasonably be contemplated 
as an ordinary and reasonable use of the premises by 
the invitee for the purposes for which he has been in¬ 
vited. He is not invited to use any part of the prem¬ 
ises for purposes which he knows are wrongfully dan¬ 
gerous and constitute an improper use.” As Scrutton, 
L. J. has pointedly said: “When you invite a person 
into your house to use the staircase you do not invite 
him to slide down the bannisters.” ’ Charlesworth, 
The Law of Negligence, pp. 173-175. 

“Other writers speak of ‘exceeding the invitation’ or 
of ‘uses which are outside the scope and purpose of the 
invitation’ and in New Jersey the courts employ the 
expressions ‘coextensive with’, ‘not within the limits 
of’ or ‘circumscribed by’, the invitation.” (p. 499) 

In that case, the Court held that the plaintiff was “out¬ 
side of purpose” or in “excess of limitation” of his invi¬ 
tation as a matter of law. 

The test set out in the Hanson case, supra, has been the 
basis of numerous decisions. A few cases will serve to il¬ 
lustrate its application. One who entered a store as an 
invitee, but proceeded to a part of the store to which the 
invitation did not extend, became a trespasser. Coberth v. 
Great Atlantic & Pacific Tea Co., 36 App. D. C. 569 (1911). 
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And an invitee who left the office area of a parking garage 
and went into another portion of the garage in search for 
toilet facilities, became, as a matter of law, a bare licensee. 
Bollinger, et al. v. Gotham Garage Co., et al., 155 F. 2d 326, 
327 (C.C.A. 2, 1946). Thus, one who left a pathway along 
which he was proceeding to seek employment and fell into 
an ashpit on the premises exceeded his invitation, and there 
was no liability on the part of the occupier. Pryotely v. 
New York, C. & St. L. R. Co., 28 F. 2d 868 (C.C.A. 6,1928), 
wherein it was said: 

“So if [he] occupied the position of one invited to 
the employment office, with a right to use the path for 
that purpose, still he was not invited to leave the path 
and wander into a place of danger.” p. 868 

This test has been approved by this Court in Gleason, 
et al. v. Academy of the Holy Cross, 83 U. S. App. D. C. 
253, 168 F. 2d 561 (1948), wherein this Court held that at 
the time and place of the injury the plaintiff “must have 
been within the scope of [her] invitation.” p. 254. 

It is, therefore, necessary to examine the facts in order 
to determine, whether the place of injury was within the 
scope of his invitation. 

« 

2. The Facts 

It is important to note here that the opening statement of 
appellants consisted of the oral statement, certain photo¬ 
graphs and a plat which constitute an integral part of the 
opening statement. The introduction of the photographs and 
plat was done with consent of counsel for appellee in order 
that the Court would have the fullest knowledge of the 
facts (J.A. 14A). 

An examination of the facts alleged in the opening state¬ 
ment will demonstrate conclusively that the appellants’ 
invitation to visit the Jefferson Memorial did not include 
use of a grass plot upon which the injury occurred. 
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(a) Certain Statements and Offers of Proof In Appel¬ 
lants’ Brief Do Not Have Any Foundation In The 
Record, And Must Be Disregarded. 

Although those facts which are alleged in an opening 
statement must be taken as true, the plaintiff must allege 
sufficient facts to establish that he has a right to recover. 
Failure to allege such facts requires that a directed verdict 
be granted. As said in Best v. District of Columbia, 291. 
U. S. 411 (1934): 

“There is no question as to the power of the trial 
court to direct a verdict for the defendant upon the 
opening statement of plaintiff’s counsel where that 
statement establishes that the plaintiff has no right to 
recover.” p. 415. 

It is also true that the appellants are “entitled to the bene¬ 
fit of all inferences to be drawn from their opening state¬ 
ment.” (App. Br. p. 21). Such rule is too well founded 
to dispute. The Court below made its ruling on the basis 
of the facts alleged in the opening statement and the in¬ 
ferences which could be drawn from those facts, but ap¬ 
pellants now attempt, in their brief, to introduce additional 
matter 1 which is not found in the opening statement and 
which may not be inferred from the facts alleged in the 
opening statement. It is respectfully submitted that this 
Court, as the Court below, is confined to the allegations of 
facts made in the opening statement and the inferences to 
be drawn therefrom, and cannot consider matter that is 
not in the record. Cave v. District of Columbia, 67 App. 
D. C. 138, 90 F. 2d 383 (1937); Pilger, et al. v. Sutherland, 
61 App. D. C. 84, 57 F. 2d 604 (1932). 

As the duty owed by the occupier is dependent upon 
whether the person was within the scope of his invitation 
at the time and place of the injury, it is not enough that 
the person allege that he was invited to the premises; he 

i Appellee does not concede by any means the truth of any of this addi¬ 
tional matter. 
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must allege that he was invited to that part of the premises 
where the injury occurred. Peebles v. Exchange Bldg. Co., 
15 F. 2d 335 (C.CA.. 8,1926), in which the Court said: 

“The declarations allege that she was on the defend¬ 
ants premises by invitation. But this is not sufficient. 
She must have been where she was when she fell by 
invitation.” p. 337. 

The appellee submits that no such allegation was made 
in the Court below and such an inference cannot possibly 
be drawn from the allegations made, although appellants 
have stated throughout their brief that the fall occurred on 
a part on the premises “to which the public is invited” 
and “where he had a right to be.” In their “Statement of 
Case”, at page 3 of their brief, appellants make the fol¬ 
lowing statement, which is a complete departure from the 
record: 

“In point of fact, this area was and still is in fre¬ 
quent use by the public, and is well known to appellee, 
its servants, officers and agents.” 2 

There were no such allegations made in the Court below, 
and the allegations which were made in the District Court 
permit only the opposite conclusion. Appellants seek to 
justify these statements not on the basis that such state¬ 
ments were made below or that there were allegations made 
from which this could be inferred, but upon matters they 
now say they would have proved had the case proceeded to 
trial. They set forth several new matters and attempt to 
classify these present offers as “evidence in detail” (App. 
Br. p. 24). Such, however, is not the case, for these are 

2 On this same proposition, appellants make the following statement in their 
brief which is equally without foundation in the record: 

“Thus, it was readily forseeable that numerous members of the public 
would be strolling upon the grounds of the Jefferson Memorial, and it is 
equally plain that the appellee, haring invited them to be there # # 
(App. Br. p. 13) 

The basis of this is information “as everyone knows.” (App. Br. p. 13) 


allegations which were absolutely necessary to establish 
that they had a right to be where they were when the injury 
occurred. One of the present tenders of evidence is: 

“That the ‘stylobate* steps down which the Firfer 
party walked to the grass were in frequent use by the 
public, as was the grassy area where the injury oc¬ 
curred ; and further, that appellant Alexander Firfer 
had observed both the steps and the grassy area be¬ 
ing used by the public.” (App. Br. p. 24) 

There is just nothing in the record as allegations of fact 
to permit such an inference as that set forth above. Inso¬ 
far as the other offers of proof set forth at page 24 of their 
brief, the record is barren of any facts from which these 
allegations could be inferred. 

It is submitted that the statements and matters must be 
disregarded. 

(b) The Facts Alleged Show Conclusively That Use 
Of The Grass Plot Was Not Within the Scope Of 
The Invitation. 

The facts as set forth below are found in the opening 
statement: 

The Jefferson Memorial is of Greek architectural design. 
The central part of the Memorial is the rotunda, designed 
with three sets of columns, which are based upon the floor 
of the rotunda and arranged in circles to support the dome 
(Ex. 2). In the center of the floor of the rotunda is a large 
statue of Thomas Jefferson (J.A. 13A). Two feet below 
the periphery of the floor of the rotunda is the first of three 
contiguous circular marble step-like formations, which are 
part of the rotunda (Ex. 3, J. A. 14A). Each has an ex¬ 
posed horizontal surface of five feet, four inches (Ex. 3). 
The horizontal surface of the second begins approximately 
two feet below the end of the horizontal surface of the first 
and the horizontal surface of the third begins approximate¬ 
ly two feet below the end of the horizontal surface of the 
second (Ex. 3, JAu 13A). There is a three foot drop from 
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the end of the horizontal surface of the third to a circular 
grass plot which is contiguous with the outer periphery of 
the third and serves as the base of the rotunda (Exs. 1, 2, 
3). It was upon this grass plot that the injury occurred 
(J. A. 15A, Ex. 3). This grass plot, approximately 53 feet 
wide, extends to and is approximately on a level with the 
top of a circular retaining wall which is ten feet in height 
and concentric with the rotunda (Ex. 3). At the base of 
this retaining wall is another area which is 63 feet wide. 
This area extends to and is approximately on a level with 
the top of another circular retaining wall which is three 
feet in height and also concentric with the rotunda (Ex. 3). 
In this area there is a ten foot wide pebbled walk provided 
for the public, entrance to which may be gained at both 
the front and the back of that area (Ex. 3). The three foot 
retaining wall is based in the ground. 

The three marble step-like formations, the grass plot 
upon which the injury occurred, the ten-foot retaining wall, 
the lower area upon which a walk is provided, and the 
three foot retaining wall encircle the rotunda except for 
the very broad flight of steps which is at the front of the 
rotunda and which leads to the floor of the rotunda (Exs. 
2, 3). This is the only way provided to reach the floor of 
the rotunda, where the statue is located (Exs. 2, 3). This 
flight of steps is broken into five series of six-inch steps by 
landings of various widths at different heights (Ex. 3), 
which are integrated to the formation of the Memorial. 

The first landing is level with that area upon which is 
the ten-foot wide pebble walk. Thus, from either side of 
this landing one proceeds directly onto that walk (Ex. 3). 
This landing and the pebbled walk provide means to walk 
completely around the rotunda. 

The third landing is level with the grass plot upon which 
the injury occurred (Ex. 3). There is no walk of any kind 
or nature on this grass plot, as there is on the lower area, 
and access to the grass plot from the landing is barred by 
means of hedges and thick shrubbery (Ex. 2). The hedges 
are so planted along the edges of the landing which are 
contiguous with the grass plot to form a solid mass (Ex. 2). 
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Immediately behind the hedges are trees and shrubs, which 
are large, strong-branched, and thickly planted (Exs. 2, 4, 
5, 6). As can be seen from the photographs, the denseness 
of the hedges, trees, and shrubs serves as a prohibitory 
barrier and makes the grass plot inaccessible from the 
landing. 

The fourth landing is level with the horizontal surface 
of the last step-like formation, which is three feet above 
the grass plot (Exs. 1, 3). Although free access to this 
step-like formation is permitted by reason of it being level 
with this landing, there is no way provided by which one 
can get onto the grass plot from it. There are no steps 
from it to the grass plot to permit normal ascent or descent 
(Ex. 3). The only manner, therefore, in which entry to the 
grass plot from the horizontal surface of the third step-like 
formation can be effected is by a jump. 8 

The only other possible place at which an entry could be 
provided to this grass plot would be at its outer periphery. 
But there is no way provided there; the outer periphery 
of the ten foot retaining wall is sheer (Exs. 2,3). * 

It is apparent from the facts that no means of entry is 
provided to the grass plot. The only ways in which one 
can gain access to the grass plot are (1) to jump from the 
surface of the last step-like formation, (2) to force one’s 
way through the hedges, trees and shrubs, or (3) to scale 
a ten foot wall These facts establish that appellants were 
not invited to use the grass plot. 

(c) Conclusion ' > 

It is respectfully submitted that the law is dear that one 
who exceeds the scope of his invitation loses the protection 
of that status. It is also submitted that the facts alleged 
in the opening statement establish beyond question that 
appellants were not invited to go upon the grass plot There 
is no entry provided to the grass plot The absence of 

8 Although present counsel for appellants submits that the word “jump” 
used by former counsel is inaccurate (App. Br. p. 23), it is bettered 
that word candidly describes the method of descent necessarily employed. 
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steps leading from the horizontal surface of the last step¬ 
like formation to the grass plot is sufficient notice that the 
invitation to visit the Jefferson Memorial does not include 
use of the grass plot; the three foot drop to the grass plot 
precludes any possibility that the invitation encompassed 
the grass plot. At the front of the grass plot, the denseness 
of the trees, shrubs and hedges make manifest that entry 
to the grass plot is forbidden and is beyond the scope of 
the invitation. These facts conclusively establish that ap¬ 
pellants were not invited to go upon the grass plot. 

Having gone where they were not invited, appellants be¬ 
came trespassers. Restatement, Torts § 329 (1934). Tres¬ 
passers take the property as it is. Restatement, Torts 
§ 333 (1934). It is respectfully submitted that the ap¬ 
pellee is not liable. 

n. 

Even If Appellants Were Within The Scope Of Their Implied 
Invitation, The Appellee Is Not Liable. 

Although it is appellee’s position that the appellants had 
exceeded the scope of the invitation and were trespassers 
at the time and place of the injury, it is further submitted 
that, in any event, the appellee is not liable. 

The law in this jurisdiction appears to be that there is 
a duty to warn a licensee of known dangers that are hidden 
or concealed. Gleason v. Academy of the Holy Cross, 
supra. 3 

The Gleason case laid down the following principle: The 
licensor is under a duty to warn people of hidden or con- 

3 Arthur y. Standard Enineering Co., 89 U. S. App. D. 0. 399, 193 P. 2d 
903 (1951), however, uses the following language: 

“It is equally well established the licensor is not liable in damages 
for the injuries of a mere licensee, unless the injuries were the result 
of the licensor’s active neligence.” p. 905. 

This appears in conflict with the Gleason case, although there might be a dis-’ 
languishing factual situation. The Gleason ease was not mentioned in the 
Arthur opinion, and neither brief filed in that case cites it. The Gleason 
decision was not specifically overruled in any event, so it would appear con* 
trolling. 
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cealed dangers, which are those dangers a reasonably care- 
fnl person is not likely to discover. 4 

Assuming, arguendo, that appellants were within the 
scope of their invitation as licensees at the time of the acci¬ 
dent, it is submitted that they cannot recover because the 
hole into which appellant Alexander Firfer stepped was 
not a hidden or concealed danger, as the law contemplates. 

An examination of numerous decisions indicates that the 
hidden and conealed dangers of which a licensee must be 
warned are those which are in the nature of a trap—that 
is, those which would not be likely to be discovered by one 
even if he had exercised a high degree of care for his own. 
safety- In those cases in which non-liability has been held 
in case of injury to a licensee, the dangers have been such: 
that they could have been discovered by exercising a high 
degree of care for one’s own safety. 

The underlying philosophy of such rule is that as there 
is no financial benefit to the licensor from the visit of the 
licensee, the licensor need not repair his premises for the 
benefit of the licensee, who c ann ot expect better than his 
licensor; yet the licensor ought to warn the licensee of those 
dangers which are known to the licensor, but which would 
not be likely to be discovered by a licensee, who, by reason 
of not -being in the position to expect a safe place to be pro¬ 
vided, must exercise a concomitant degree of care for his 
own safety. This degree of care which a licensee must use 
for his own safety is higher than that which a business in¬ 
vitee must use simply because the business invitee has the 
right to expect that safe premises will be provided, whereas 
the licensee does not. Yet it is not such a high degree of 
care that would place him in the category of a trespasser, 
who takes the premises as they are and is entitled to no 
warning. 

The Courts have employed various theories in applying 
this philosophy. Some cases hold that the visitor exceeded 

* This is is accord with Restatement, Torts $ 342 (1934), and is part of * 
the constant trend “of the law to require all social conduct to conform to 
social standards.” Eastbum v. Levin, 72 App. D. a 190, 113 F. 2d 176 
178 (1940). 
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his scope of invitation, others hold that the visitor was 
guilty of contributory negligence, and others hold that the 
danger was not a concealed danger; some use more than 
one. A few cases will suffice to demonstrate. 

In the Gleason case, supra, the arrangement and lighting 
of the room in which the steps were located constituted an 
“illusion” which “anyone might be apt to miss.” This 
clearly is in the nature of a trap, for, as the Court held, it 
was a danger “reasonably careful people are not likely to 
discover.” p. 254. In the case of Recreation Centre Corp. 
v. Zimmerman, 172 Md. 309, 191 A. 233 (1937), which the 
Gleason case cited, steps were also involved. They were 
irregular steps and were of such nature “that there was 
a danger of catching a careful spectator at the steps un¬ 
awares” and such person “might have been misled by the 
condition” (p. 234). Again, this was in effect a trap. 

In Mitchell v. Legarsky, 95 N. H. 214, 60 A. 2d 136 (1948), 
plaintiff, a licensee, tripped over a tom piece of linoleum 
at the edge of the top step of a stairway. The Court found 
no negligence or carelessness on her part in failing to dis¬ 
cover it, and held it was a danger of which she should have 
been warned. This case also points up a situation in the 
nature of a trap. 

Roth, et al v. Prudential Life Ins. Co. of N. ¥., 42 N.Y.S. 
2d 592 (1943), concerned a social guest who fell over defec¬ 
tive'weather stripping on the saddle of a door. The Court 
held no liability, stating: 

“Having come upon the premises • • she was • • • 

but a licensee, and as such she took the premises as she 
found them. The appellant is not liable unless the 
proximate cause of injury was something in the nature 
of a trap or of an affirmative act of negligence, neither 
of which was established.” p. 592 

The Court here specifically stated that the danger must 
be in the nature of a trap in order to necessitate a warning. 

In Lordi v. Spiotta, 133 N.J.L. 581, 45 A. 2d 491 (1946), 
wherein a guest was injured by a gas explosion, the Court 


held that the negligence involved was active, but compared 
the situation to that of a trap. 

Lubenkow v. Cook, 137 Conn. 611,79 A. 2d 826 (1951), in¬ 
volved a fall by a licensee over a wire strong twelve inches 
v. above the ground which enclosed a portion of the occu¬ 
pier’s front yard. Whether this constituted a concealed 
danger should depend whether plaintiff “by reasonable uses 
of her faculties would observe” it. (p. 828). 

An interesting case is Laube v. Stevenson, 137 Conn. 469, 
78 A. 2d 693 (1951), which was cited with approval in the 
Lubenkow case, supra. There, a mother who was visiting 
her daughter and son-in-law went to the cellar at the daugh¬ 
ter’s request She fell by reason of stepping on the broken 
nosing on one of the steps, which were covered with smooth, 
slippery linoleum. There were no handrails and no lights 
on the steps. She sued both her daughter and son-in-law. 
The Court held the husband not liable on the theory that 
she had exceeded her invitation as to him, but held the 
daughter liable on the ground that she was within the scope 
of her invitation and that the condition was a peril which 
could not be discovered “by a reasonable use of [her] facul¬ 
ties.” p. 686. 

In Scheibel v. Lipton, et al., 156 Ohio St 308,102 NJE. 2d 
453, (1951), a guest fell into a hole in the yard of his host 
at nighttime. There was a pathway provided. The opinion 
reflects that the Court held the “saucer shaped depression” 
was not an “unreasonable risk” so as to “require a warn¬ 
ing”, (pp. 331-332), and that plaintiff had exceeded his in¬ 
vitation. (p. 331). Either theory would have been sufficient 

Soles v. Ohio Edison Co., 144 Ohio St 373,59 N. E. 2d 138 
(1915), concerned a licensee who left a pathway and went 
about twenty feet off of it where he was killed by a trans¬ 
former. The Court held that “the ordinary rule as to the' 
duty owed a trespasser or licensee should • • • be applied 
and, therefore, # # • the defendant breached no duty which 
it owed deceased.” But it also stated: 

“Even assuming that defendant could have been 
liable on the theory of negligence, still plaintiff could 
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not recover for the reason that decedent would have 
been guilty of contributory negligence as a matter of 
law when he left the path, entered the enclosure and 
came in personal contact with the transformer.” 
p. 142. 

Again, either theory would have sufficed. 

It would be useless to set forth case upon case, for, de¬ 
spite terms used and the applications thereof, it is sub¬ 
mitted that each case is decided on its own facts, with the 
philosophy suggested earlier serving as the guide to the 
Court’s decision. 

Thus, the instant case. Having assumed arguendo that 
appellants were within the scope of their invitation, it is 
submitted that the holes were so open and notorious that 
had appellants been exercising that high degree of care 
for their own safety they would have discovered the holes. 
Whether this happened at night, which it did 5 (J.A. 13A), 
or in the broad daylight is unimportant, for one who pro¬ 
ceeds at night in unknown territory must exercise more care 
for his safety;® if it were in the daytime the holes would 
have been readily seen by one exercising any degree of 
care for his own safety. Further, had they been diligent 
about their safety they would not have ventured along 
where they did because of the trees and shrubs. Moreover, 
they were venturing into a place with which they were un¬ 
familiar (J.A. 15A). 

It seems perfectly clear, therefore, that they were not 
exercising that degree of care that the law requires of 
licensees. 

The cases of Claypool v. United States, 98 F. Supp. 702 
(D. C. Cal., 1951) and Brown v. United States, 99 F. Supp. 
685 (D. C. W. Va., 1951) are clearly distinguishable. Each 

5 Of course, this grass plot being in the dark is one more fact which shows 
that the plot was not within the scope of the invitation. 

• Owen v. Westchester Country Club, 35 N. Y. S. 2d 200, aff’d 289 N. Y. 
819, 47 3ST. E. 2d 432 (1942 ); Huyink v. Hart Publications, 212 MItiti , 87, 
2 N. W. 2d 552 (1942); Wentink v. Traphagen, 138 Neb. 41, 291 N. W. 884 
(1940). 


is a case which involves active negligence or a danger that 
could not he discovered even by one exercising a high de¬ 
gree of care for his own safely. 

It is submitted the appellant Alexander Firfer stepped 
into the hole, not because it was not discoverable, but be¬ 
cause he was not exercising the care he should have been, 
and that the appellee is not liable. 

CONCLUSION 

It is respectfully submitted that the decision of the lower 
court was proper. 
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